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fixed for hearing that he cannot ap-
pear.

(c) Dismissal for cause. The hearing of-
ficer may, on his own motion, dismiss
a hearing request, either entirely or as
to any stated issue, under either of the
following circumstances:

(1) Where the party requesting a
hearing is not a proper party under
§405.822 or does not otherwise have a
right to a hearing under section
1842(b)(3)(C) of the Act; or

(2) Where the party who filed the
hearing request dies and there is no in-
formation before the hearing officer
showing that an individual who is not a
party may be prejudiced by the car-
rier’s determination.

(d) Dismissal without prejudice. The
hearing officer may on his own motion
dismiss without prejudice a hearing re-
quest where the amount in controversy
is less than $100.

(e) Vacation of dismissal. A hearing of-
ficer may, on request of a party and for
good and sufficient cause shown, va-
cate any dismissal of a request for
hearing at any time within 6 months
from the date of mailing notice of the
dismissal to the party requesting the
hearing at his last known address.

[32 FR 18028, Dec. 16, 1967, as amended at 39
FR 12098, Apr. 3, 1974. Redesignated at 42 FR
52826, Sept. 30, 1977, as amended at 59 FR
12183, Mar. 16, 1994; 62 FR 25855, May 12, 1997]

§405.833 Record of carrier hearing.

A complete record of the proceedings
at the carrier hearing is made. The tes-
timony is transcribed and copies of
other documentary evidence are repro-
duced in any case when directed by the
hearing officer, the carrier, or CMS.
The record will also be transcribed and
reproduced at the request of any party
to the hearing provided the requesting
party bears the cost.

[62 FR 25853, May 12, 1997]

§405.834 Carrier hearing officer’s deci-
sion.

(a) As soon as practicable after the
close of a carrier hearing, the carrier
hearing officer issues a decision in the
case based upon the evidence presented
at the hearing or otherwise included in
the hearing record. The decision is
issued as a written notice to the par-
ties and contains—

§405.841

(1) Findings of fact,

(2) A statement of reasons, and

(3) Notification to the parties of their
right to an ALJ hearing when the
amount remaining in controversy is at
least $500.

(b) A copy of the decision is mailed to
the parties to the hearing at their last
known addresses.

[62 FR 25854, May 12, 1997]

§405.835 Effect of carrier hearing offi-
cer’s decision.

The carrier hearing officer’s decision
is binding upon all parties to the hear-
ing unless—

(a) A request for an ALJ hearing is
filed in accordance with §405.855, or

(b) The decision is revised in accord-
ance with §405.841.

[62 FR 25854, May 12, 1997]

§405.836 Authority of the carrier hear-
ing officer.

The carrier hearing officer, in adjudi-
cating Medicare Part B claims, com-
plies with all of the provisions of, and
regulations issued under, title XVIII of
the Act, as well as with CMS Rulings,
national coverage decisions, and other
policy statements, instructions, and
guides issued by CMS.

[62 FR 25854, May 12, 1997]

§405.841 Reopening initial or review
determination of the carrier, and
decision of a carrier hearing officer.

An initial or review determination of
a carrier or a decision of a hearing offi-
cer may be reopened by such carrier or
hearing officer:

(a) Within 12 months from the date of
the notice of such initial or review de-
termination or decision to the party to
such determination or decision; or

(b) After such 12-month period, but
within 4 years from the date of the no-
tice of the initial determination to the
party to such determination, upon es-
tablishment of good cause for reopen-
ing such determination or decision (see
20 CFR 404.988(b) and 404.989); or

(c) At any time, when:

(1) Such initial or review determina-
tion or decision was procured by fraud
or similar fault of the beneficiary or
some other person, or
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§405.842

(2) Such initial or review determina-
tion or decision is unfavorable, in
whole or in part, to the party thereto,
but only for the purpose of correcting a
clerical error or error on the face of the
evidence on which such determination
or decision was based.

[39 FR 12098, Apr. 3, 1974. Redesignated at 42
FR 52826, Sept. 30, 1977, as amended at 59 FR
12183, Mar. 16, 1994; 62 FR 25855, May 12, 1997]

§405.842 Notice of reopening and revi-
sion.

(a) Notice. When any determination
or decision is reopened as provided in
§405.841, notice of such reopening shall
be mailed to the parties to such deter-
mination or decision at their last
known addresses. A notice of revision
following a reopening of a decision,
shall be mailed to the parties and shall
state the basis for the revised deter-
mination or decision.

(b) Effect of revised determination. The
revision of a determination (see
§405.841) shall be binding upon all par-
ties thereto unless a party files a writ-
ten request for a hearing with respect
to a revised determination when the
amount in controversy is $100 or more.

[32 FR 18028, Dec. 16, 1967, as amended at 39
FR 12098, Apr. 3, 1974. Redesignated at 42 FR
52826, Sept. 30, 1977; 62 FR 25855, May 12, 1997]

§405.850 Change of ruling or legal
precedent.

Change of a legal interpretation or
administrative ruling upon which a de-
termination or decision was made shall
not be considered as good and suffi-
cient reason for reopening the deter-
mination or decision.

§405.853 Expedited appeals process.

(a) Conditions for use of expedited ap-
peals process (EAP). A party may use
the EAP set forth in §405.718 of this
chapter to request court review in
place of the ALJ hearing or Depart-
mental Appeals Board (DAB) review if
the following conditions are met:

(1) The carrier hearing officer has
made a decision; an ALJ has made a
hearing decision; or DAB review has
been requested, but a final decision has
not been issued.

(2) The filing entity is a party re-
ferred to in §405.718(d) of this chapter.
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(3) The party has filed a request for
an ALJ hearing in accordance with
§405.855, or DAB review in accordance
with 20 CFR 404.968.

(4) The amount remaining in con-
troversy is $1,000 or more.

(5) If there is more than one party to
the hearing decision, each party con-
curs, in writing, with the request for an
EAP.

(b) Content of the request for EAP. The
request for an EAP:

(1) Alleges that there are no material
issues of fact in dispute; and

(2) Asserts that the only factor pre-
cluding a decision favorable to the
party is a statutory provision that is
unconstitutional or a regulation, na-
tional coverage decision under section
1862(a)(1) of the Act, or CMS Ruling
that is invalid.

[62 FR 25854, May 12, 1997]

§405.855 ALJ hearing.

(a) Right to hearing. A party to the
carrier hearing has a right to a hearing
before an ALJ if—

(1) The party files a written request
for an ALJ hearing within 60 days after
receipt of the notice of the carrier
hearing decision; and

(2) The amount remaining in con-
troversy is $5600 or more.

(b) Place of filing hearing request. The
request for an ALJ hearing must be
made in writing and filed with the car-
rier that issued the decision, a Social
Security office, or, in the case of a
qualified railroad retirement bene-
ficiary, an office of the Railroad Re-
tirement Board.

(c) Effect of ALJ hearing decision. (1)
An ALJ’s decision is binding on all par-
ties to the hearing unless—

(i) The DAB reviews the ALJ deci-
sion;

(ii) The DAB does not review the ALJ
decision, and the party requests judi-
cial review;

(iii) The decision is revised by the
DAB or an ALJ in accordance with the
provisions of §405.750 of this chapter; or

(iv) The expedited appeals process is
used.

[62 FR 25854, May 12, 1997]

140



